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FEDERAL INDEPENDENCE IN JUDGMENT 
APPLIED TO AN ADMINISTRATIVE 
STATUTE OF A STATE. 





The case of Lankford v. Platte Iron 
Works Co., 35 Sup. Ct. 173, affords illustra- 
tion of a very practical injustice in the in- 
dependence of federal courts in the con- 
struction of state law, happily, however, 
reversed in the majority opinion of our 
Supreme Court. 


The case concerned Oklahoma’s Bank 
Guaranty Law, which has been held consti- 
tutional, but a federal district court acquir- 
ing jurisdiction of an action by reason of 
diversity of citizenship of one of the par- 
ties placed its own construction, though 
opposed to state construction, on an admin- 
istrative feature of the law, and thereby de- 
clared that plaintiff was entitled to certain 
rights in the depositors’ guaranty fund not 
accorded to a state’s own citizens. It did 
more than this. 
the right to sue the officers managing this 
fund when the state held that they were not 
subject to suit as to a right in said fund, 
because this was as completely under state 
control as is its common school fund. There- 
fore a suit against such officers would be a 
suit against the state. 


The majority of the Supreme Court, in 
reversing the District Court, merely rely on 
state decision and do not discuss the theory 
of independence by a federal court in con- 
struction of state law. The minority be- 
lieving that state construction was wrong 
speaks of it as being recent and after con- 
tract rights considered in the case had at- 
tached. 


Admitting, for the sake of argument only, 
that federal independence in construction 
may apply, because jurisdiction is given to 


It gave to a non-resident 1 





federal courts for the “purpose of avoiding 
the influence of local opinion,” might this 
influence ever be supposed to be unjustly 
exerted in the mere administration of a 
local law? 


This Bank Guaranty Law comes under 
the police power of the State of Oklahoma, 
and, being lawful, all rights thereunder are 
affected and intended to be affected by this 
local influence, and “the influence of local 
opinion” is the only influence that is sup- 
posed 'to affect it. This police power takes 
it from under the rule of right as in a con- 
tract, and if the law cannot be administered 
according to local judicial opinion, it can- 
not be administered at all. 


But federal independence relates, or 
ought to relate, to something else than the 
rights of one under local rule or local po- 
lice power. While it is bad enough for one 
by reason of his diverse citizenship to be 
given a different contract right under a 
state statute than the courts of a state, 
whose duty it is to construe that statute, 
accords, it seems greatly worse, that he 
should be allowed a difference in right un- 
der that state’s police power. 


To allow the latter difference seems 
greatly like refusing to permit a state to 
manage its governmental affairs as it de- 
termines for itself they ought to be mdan- 
aged. It certainly introduces a confusion 
that may so permeate administration as to 
make a statute virtually worthless. It makes 
or may make an unconstitutional discrimina- 
tion between citizens, which could not be 
justified by direct provision therefor in the 
statute itself. 


When the independence asserted by the 
federal courts is in controversies between 
private persons, back of it is the thought 
of justice on some principle of general law. 
But when this is exerted as against the 
mere workings of a state law intraterri- 
torially, the question is of another sort en- 
tirely. In such case the only federal right 
that a citizen ought to have is against unjust 
discrimination. And the issue as to this 
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could be raised as well by a citizen of the 
state as by a non-resident citizen. 


When federal independence in decision 
holds that a local law of this character must 
be applied to a non-citizen in a way differ- 
ent from the way it is applied to citizens, 
it is not sufficient merely to disagree with 
It ought to be able to 
say that the latter construction renders the 
law unconstitutional. 


state construction. 


Whatever the Constitution may have in- 
tended in the vesting of national courts with 
jurisdiction in diversity of citizenship, it 
would not seem that it authorized non- 
resident to interfere in any way with a 
state in the exercise of its local police pow- 
er, so long at least as there is no dis- 
crimination between him and a state’s own 
citizens. This would raise in the states an 
imperium in imperio and inferentially allow 
that police power to act as to rights within 
its compass one way as to one private indi- 
vidual and another way as to another. ‘To 
recognize this principle as sound would 
strike at the root of a state to govern itself 
as it saw fit—to punish its own citizens as 
it saw fit or to lay tribute on them in the 
enforcement of its laws as it saw fit, and to 
deny it like power as to non-residents sup- 
posed to submit themselves and their prop- 


erty rights to regulation under its patie: 


power. 








NOTES OF IMPORTANT DECISIONS 





ANTI-TRUST ACT—LIABILITY OF MEM- 
BERS OF LABOR UNION FOR ITS UNLAW- 
fUL ACTS.—Heretofore it was held that mer- 
chants could not with a view to the conduct 
of their business, by means of an association 
representing them, circulate a list of members 
not complying with certain regulations as “un- 
fair dealers.” Eastern States Retail Lumber 
Dealers’ Asso. v. United States, 234 U. S. 609. 

And now the principle declared in that case 
is applied in affirmance of the decision in 
Lawlor v. Loewe, et al., 35 Sup. Ct. 170. 


This case has been pending a long time, it 
being familiarly called the “Danbury Hat 





” 


Case.” Members of the Hatters’ Union were 
sued by a concern against which the union 
made use of unfair lists in the carrying out 
of a boycott, both primary and secondary. The 
judgment of the circuit court, affirmed by cir- 
cuit court of appeals for treble damages under 
the anti-trust act, is also affirmed by the Su- 
preme Court. 


The question principally discussed by Mr. 
Justice Holmes in a very brief opinion was as 
to the liability of the members sued for the 
acts of the union as a body. This was made to 
depend on their knowledge of the acis of the 
union, or their presumed knowledge. 


The learned justice said: “The (trial) court 
in substance instructed the jury that if those 
members paid their dues and continued to 
delegate authority to their officers unlawfully 
to interfere with plaintiffs’ interstate commerce 
in such circumstances that they knew or ought 
to have known, and such officers were warrant- 
ed in the belief that they were acting in the 
matters within their delegated authority, then 
such members were jointly liable and no oth- 
ers. It seems to us that this instruction was suf- 
ficiently guarded, and that the defendants got 
all they were entitled to ask in not being 
chargentle with knowledge as a matter of law. 
It is a tax on credulity to ask anyone to be- 
lieve that members of labor unions at that time 
did not know that the primary and secondary 
boycott and the use of ‘We don’t patronize,’ 
or ‘unfair’ list were means expected to be em- 
ployed in the effort to unionize shops. Very 
possibly they were thought to be lawful.” 

It is to be noted that the “reasonable rule” 
doctrine is not thought to come greatly into 
play in the disposal of this case, but the re- 
sponsibility of members of a voluntary associ- 
ation or an incorporated. association even, is 
held very strictly, where they support as mem- 
bers the association in the commission of un- 
lawful acts. Why this principle may not be 
successfully invoked against directors of corpo- 
rations for corporate torts it is difficult to see. 
As to unintended negligence a distinction may 
exist, but not as to wilful violation by officers 
of a corporation, and it might embrace the 
maintenance of such a thing as a nuisance from 
which injury reasonably may be expected to 
result. Possibly it might be allowable to in- 
clude conditions not amounting to nuisance. 





MASTER AND SERVANT—DUTY OF MAS- 
TER TO FURNISH EMERGENCY AID TO IN- 
JURED EMPLOYE.—The Supreme Court of 
Missouri, Division No. 1, renders unanimous 
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opinion to the effect that there may be enough 
of relation in the contract of hire to make a 
master liable for neglect, causing the death of 
a servant injured in the course of duty, the 
obligatory exercise of their duty being depend- 
ent upon circumstances. Hunicke v. Meramec 
Quarry Co., 172 S. W. 43. 

Judge Woodson, after quoting at length from 
many cases sustaining such recoveries, says: 
“In my opinion, there is no possibility of doubt 
but what the law is that whenever one person 
employs another to perform dangerous work 
and that, while performing that work, he is so 
badly injured as to ineapacitate him frgm car- 
ing for himself, then the duty of providing 
medical treatment for him is devolved upon the 
employer; and that duty, in my opinion, grows 
out of the fact that, when we get down to the 
real facts in all such cases, there is an un- 
expressed humane and natural understanding 
existing between them to the effect that, when- 
ever any one in such a case is so injured that 
he cannot care for himself, then the employer 
will furnish him medical treatment, as the case 
may be.” 

We would like to, but are wholly unable, to 
see the force of this reasoning, and especially 
to see how it covers sufficiently an action for 
the death of servant brought by those declared 
entitled under the statute. The statute being 
in derogation of the common law should receive 
strict construction. 

And in any case there are so very many con- 
tingencies conditioning liability, that it is very 
difficult to formulate any principle of liability. 
Is it tort by the master in not regarding the 
relation that makes him liable, or is there 
breach of quasi-contract? Must a vice-princi- 
pal know of the injury before he is bound to 
act, and is his judgment as to the necessity 
of immediate action to have any weight, no mat- 
ter what others may think he ought to have 
done? If he acts in good faith, but shows bad 
judgment is he to be held liable? Must he not, 
indeed, be shown to act in gross disregard of 
the principles of humanity to make himself 
liable at all? And finally is there not import- 
ing into the contract a new condition, where 
there is no liability arising out of an injury 
itself? 

There might be some basis for an inference 
of liability arising out of hospital dues, upon 
the theory of implied contract by master 
promptly to give its employes benefit of treat- 
ment therein, but even this would be stretching 
implication beyond all reasonable bounds. We 
greatly fear that courts following the rule 
above proclaimed allow their sympathies to 


control them them rather than principles of 
law. 





THE DEGREE OF CARE REQUIRED 
OF AN AUTOMOBILE DRIVER 
APPROACHING A RAILROAD. 
CROSSING. 





It is now clearly recognized that the use 
of any new mode of passage on the pub- 
lic streets and highways, cannot be pro- 
hibited on the grounds that such use was 
not anticipated at the time that such 
public passage ways were laid out and 
dedicated. Although it is true that lo- 
comotion upon the public roads, has, up 
to a time within the last decade, been 
chiefly by means of horses and similar 
animals, yet the persons using them have 
no prescriptive rights, and are entitled 
only to the same reasonable use of the 
ways, which they must accord to all oth- 
ers. Automobiles are clearly improved 
methods of locomotion, and so long as 
they are constructed and propelled in a 
manner consistent with the use of the 
highways, and are calculated to subserve 
the public as a beneficial means of trans- 
portation, with reasonable safety to trav- 
elers by others modes, they have an equal 
right. with other vehicles upon the public 
highways. 

The following observation along this 
line is pertinent: “There is nothing dan- 
gerous in the use of an automobile when 
managed by an intelligent and prudent 
driver. Its guidance, its speed and its 
noise are all subject to quick and easy 
regulation, and under the control of a 
competent and considerate manager it is 
as harmless, or may soon become as harm- 
less, on the road, as other vehicles in 
common use. It is the manner of driv- 
ing an automobile on the highway, too 
often indulged in by thoughtless pleasure 
seekers and for the exploitation of a ma- 
chine, that constitutes a menace to pub- 


(1) Moses v. Pittsburgh, ete., R. Co., 21 Ill. 
515; Masomber v. Nicholas, 34 Mich. 212, 22 Am. 
Rep. 522; Shinkle v. McCullough (Ky.), 77 S. W. 
196; Christy v. Elliott (I11.), 74 N. E:; 1035; Indi- 
ana Springs Company v. Brown (Ind. Sup.) 74 
N. E. 615. 
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lic safety. While it is the law that the 
owners of automobiles, subject to statu- 
tory restrictions, have equal rights with 
the owners of other vehicles to occupy 
the highways, it must be borne in mind 
that this equality of right imposes the 
reciprocal duty of managing one’s ve- 
hicle, whatever its character, with care 
and caution to avoid causing injury to 
others with equal rights.” 

The universal and increasing use of 
automobiles as a means of transportation 
for business and pleasure, makes the 
question of the legal duty resting upon 
the drivers of such cars one of import- 
ance, and one on which the practicing at- 
torney is frequently called for an opinion. 
It is the purpose of this article to review 
the decisions covering one phase of this 
question with the view of arriving at the 
better rule. 

As long as public highways cross rail- 
road tracks at grade we will have grade 
crossing accidents, and an elimination of 
all crossings at grade, is probably the 
best solution of the question as to the 
method of stopping accidents of this na- 
ture. The rules of law applicable to the 
driver of a horse drawn vehicle approach- 
ing a railroad crossing have been laid 
down in many cases. It is in general that 
he must look and listen in a reasonable 
way, so as if possible, to secure his safety. 
Ordinary care often requires that the 
traveler should stop, look and listen for 
approaching trains, from a place where 
such trains could be discerned and when 
discovered precaution could be taken to 
avert an accident. If, for instance, the 
noise is so great that an approaching 
train cannot be heard, and the obstruc- 
tions are such that it cannot be seen, then 
the traveler must come to a halt and look 
and listen. It cannot be said that one 
who simply looks and listens, where he 
knows, or should know, such acts are 
fruitless and unavailing, exercises that 


(2) McIntyre v. Orner, 166 Ind. 57, 76 N. E. 
750, 4 L. R. A. (N. S.) 1130, 117 Am. St. Rep. 359. 





degree of care which the law requires. 
While it cannot be justly affirmed, as a 
matter of law, that there is a duty to 
stop in all cases,* yet there are cases 
where the failure to stop must be deemed 
such a breach of duty as will defeat a 
recovery by the plaintiff. There are very 
many cases holding that the surroundings 
may be such as to impose upon the trav- 
eler the duty of stopping, looking and 
listening, and these cases apparently as- 
sert the true doctrine.* In the majority 
of cases, however, the question is one 
of fact, or a mixed question of law fact, 
rather than a pure question of law.° 


It has been claimed that there is a 
distinction, between automobiles and 
horse drawn vehicles as to the precaution 
which the driver must take before at- 
tempting to cross railway tracks, and that 
the courts should hold as a matter of law 


(3) Winstanley v. Chicago, etc., R. Co., 72 
Wis. 375, 39 N. W. 856; Reed v. Chicago, etce., 
R. Co., 74 Iowa 188, 37 N. W. 149; Union Pac. R. 
Co. v. Ruzicka, 65 Neb. 621, 91 N. W. 543; Peck 
v. Oregon, etc., R. Co., 25 Utah 21, 69 Pac. 153. 
Exceptional circumstance may also require him 
to stop, although this proposition generally pre- 
sents itself as a mixed question of law and 
fact. Malott v. Hawkins, 159 Ind. 127, 63 N. E. 
308, 311; Chicago, ete., R. Co. v. Thomas, 155 
Ind. 634, 58 N. E. 1040, but see later Indiana 
cases apparently disapproving the Thomas case. 
Pittsburgh, ete., Ry. Co. v. Terrell (Sup.) 95 N. 
E. 1109; Central Ind.- Ry. Co. v. Wishard (App.) 
104 N. E., p. 596. 

(4) Houghton v. Chicago, ete, R. Co., 99 
Mich. 308, 58 N. W. 314; Chase v. Maine, etce., 
R. Co., 78 Me. 346, 5 Atl. 771; Brady v. Toledo, 
etc., R. Co., 8 Mich. 616, 45 N. W. 1110; Greenwood 
v. Philadelphia, ete., R. Co., 124 Pa. St. 572, 17 
Atl. 188, 3 L. R. A. 44; Northern Pac. R. Co. v. 
Holmes, 3 Wash. Ter. 202, 14 Pac. 688; Chicago, 
ete., R. Co. v. Williams, 56 Kan. 333, 43 Pac. 
246; Abbot v. Divinnell, 74 Wis. 515; 43 N. W. 
496; Sullivan v..New York, etc., R. Co., 154 Mass, 
524, 28 N. E. 911; Louisville, ete, R. Co. v. 
French, 69 Miss. 121, 12 So. 338; Penn. Co. v. 
Morel, 40 Ohio St. 338; Clark v. Northern Pac. R. 
Co., 47 Minn. 380, 50 N. W. 365; Kelly v. Chicago, 
ete., R. Co., 88 Mo. 534; Missouri, etc., R. Co. 
v. Jenkins (Kansas) 87 Pac. 702; Fleming v. 
Western, etc., R. Co., 49 Cal. 253; Merkle v. New 
York, etc., R. Co, 49 N. J. L. 473, 9 Atl. 680; 
Colorado, etc., R. Co. v. Thomas, 33 Colo. 517, 8 
Pac. 801; Chicago, etc., R. Co. v. Thomas, 155 Ind. 
634, 58 N. E. 1040; Terre Haute, etc., R. Co. v. 
Clark, 73 Ind. 168; Cleveland, C. C. & St. L. Ry. 
Co. v. Pace (Ind.), 101 N. E. 479. 

(5) Elliott on Railroads, 24 Ed., Sec, 1167 
and cases cited. 
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just what precautions should be taken 
by one operating an automobile for his 
own safety as well as that of the public. 
The tendency of horses to frighten when 
stopped close to a moving locomotive or 
train, has been taken into account by the 
courts in the consideration of crossing 
accidents with horse drawn vehicles. As 
said by one court, “There are very few 
horses that can safely be stopped within 
15 or 20 feet of a railroad track to await 
the passage of an express train. One 
driving there before the accident was 
obliged to choose between the risk of 
driving across and being struck by an 
express train, whose approach he might 
fail ‘to hear, and the risk of stopping to 
look, so near the track as to expose him 
to great danger from the fright of his 
horse, if an approaching train should be 
near.” The absence of this danger in re- 
spect to automobiles has been comment- 
ed on by the courts, and seized upon as 
a reason why the drivers should be held 
to a higher degree of care, as they have 
the power to make themselves safe by 
stopping up to within a few feet of the 
track. which could not be done bv a 
driver of a team.® 


The Maidment Case’ may well be called 
a leading case on the theory that the 
driver of an automobile, must, on ac- 
count of the nature of his machine, exer- 
cise a higher degree of care and be held 
to a stricter performance of his duty to 
stop, look, listen, than a driver of a horse 
propelled vehicle. In that case, an auto- 
mobile was struck on a railroad crossing 
and the court in holding that the driver 
was guilty of contributory negligence, 
barring a recovery said, “With the com- 
ing into use of the automobile, new ques- 
tions as to reciprocal rights and duties 


(6) New York Central and Hudson River R. 
R. v. Maidment, 168 Fed. 21, 93 C. C. A. 413, 21 
L. R. A. (N. S.) 794; Chase v. New York Cent. R. 
R. Co., 208 Mass. 187, 94 N. E. 377. 

(7) New York Central, ete., R. Co. v. Maid- 
ment, 168 Fed. 21, 93 C. C. A. 413, 21 L. R. A. 
(N. 8S.) 794. 





of the public and that vehicle will con- 
tinue to arise. At no place are those re- 
lations more important than at the grade 
crossings of railroads. The main consid- 
eration hitherto with reference to such 
crossings has been the danger to those 
crossing. A ponderous, swiftly moving 
locomotive, followed by a heavy train, is 
subjected to slight danger by a crossing 
foot passenger, or a span of horses and a 
vehicle; but, when the passing vehicle 
is a ponderous steel structure, it threatens 
not only the safety of its own occupants, 
but also those on the colliding train. And 
when to the perfect control of such a 
machine is added, the factor of high 
speed, the temptation to dash over a 
track at terrific speed makes the automo- 
bile, unless carefully controlled, a new 
and grave element of crossing danger. On 
the other hand, when properly controlled, 
this powerful machine possesses capabili- 
ties contributing to safety. When a 
driver of horses attempts to make a 
crossing and is suddenly confronted by a 
train, difficulties face him to which the 
automobile is not subject. He cannot 
drive close to the track, or stop there, 
without risk of his horse frightening, shy- 
ing, or overturning his vehicle. He can- 
not well leave his horse standing, and 
if he goes forward to the track to get an 
unobstructed view and look for coming 
trains, he might have to lead his horse or 
team with him. These precautions, the 
automobile driver can take, carefully and 
deliberately, and without the nervousness 
communicated by a frightened horse. It 
will thus be seen, an automobile driver 
has the opportunity, if the situation is 
one of uncertainty to settle that uncer- 
tainty on the side of safety, with less in- 
convenience, no danger, and more surely 
than the driver of a horse. Such being 
the case, the law, both from the stand- 
point of his own safety, and the menace 
his machine is to the safety of others, 
should, in meeting these new conditions, 
rigidly hold the automobile driver to such 
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reasonable care and precaution as go to 
his own safety and that of the traveling 
public. If the law demands such care, 
and those crossings make such care, and 
not chance their protection, the possibil- 
ities of automobile crossing accidents 
will be minimized. In the case of trolleys 
crossing railroads at grade, the practice 
is general for the conductor to go ahead 
and from the track signal the halted car 
to advance. This would, of course, be 
impracticable as a rule for automobiles, 
but it illustrates the trend of the law, as 
the size of crossing vehicles makes col- 
lisions with them more serious, to en- 
force greater safety precautions.” 

In the case of Brommer v. Pennsyl- 
vania Railroad Company,‘ the court cites 
and approves the Maidment case, and in 
holding that the driver and the guest on 
the front seat were both guilty of con- 
tributory negligence in approaching the 
railroad crossing, said: “The plaintiff i 
error, Brommer (the driver), was clearly 
guilty of contributory negligence, and the 
- court rightly gave binding instructions 
against him. His failure to stop, look 
and listen, at a point where stopping and 
where looking and where listening would 
have prevented the accident, directly con- 
tributed thereto.” As regards the guest, 
Henderson, the court after stating that 
a guest could not sit dumb and inert in 
a vehicle as the driver drove it into a 
place of known danger and then recover 
damages, but must be observant and at- 
tempt to avoid danger by protest and 
suggestions, said, “Measured by this 
standard, and the rule is founded on 
sound reason and is conducive to safety, 
We see no escape from the conclusion 
that Henderson was equally culpable 
with Brommer. He knew that they were 
approaching a railroad crossing. As he 
approached, he saw the view was shut 
off from the track. Thus ignorant of the 
safety or danger of the crossing, pru- 


(8) Brommer vy. Penn. R. Co., 179 Fed. 577, 
29 L. R. A. (N. 8.) 924. 





dence, self-preservation, and the positive 
demand of the law called on him to stop 
before attempting the passage. The ma- 
chine was under control, by his own ac- 
count, only moving at a two mile rate. 
Under these circumstances, he was called 
on to act, or, if he chose to keep silent 
and join in chancing the crossing, the 
law will not hold him faultless of his 
share of bringing about the accident. The 
power, speed and control of automobiles 
are new factors in the crossing of rail- 
roads. They tempt a reckless driver to 
make flying crossings. On the other 
hand, they afford elements of safety and 
convenience to a careful one. The law 
contributes to the rational enjoyment of 
the automobile, to the safety of its occu- 
pants, and to the welfare of the railroad 
traveling public, when, in these early 
cases, it holds the automobile drivers rig- 
idly to the rule laid down in the Maid- 
ment case.” 

In a Massachusetts case,® it appeared 
from the evidence that the car which 
was struck was being driven along a 
country road at about noon on a bright 
day, and approached the grade crossing 
with which the driver was familiar, at a 
speed of from 12 to 15 miles per hour, 
when very close to the track he reduced 
his speed to eight miles an hour, and 
while crossing the track, the machine 
was struck by a train proceeding at not 
more than 25 miles an hour, the ap- 
proach of which the driver did not see 
until within 15 feet of the track. The 
court, after pointing out the danger at- 
tending the driving of a horse propelled 
vehicle close to the track, said: “The 
driver of an automobile is in no such dan- 
ger. If his machine is a good one, it 
can be controlled perfectly, and there is 
no danger from it if he stops to look and 
listen within six feet of the track. The 
difference between automobile and ve- 
hicles drawn by horses; in the applica- 


(9) Chase v..New York C. & H. R. R. Co., 208 
Mass. 137, 94 N. E. 377. 
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tion of the rule, has been recognized by 
~the courts.” The court then cites and 
quotes from the Maidment case and 
states that it entirely agrees with the 
law as there stated. It further said, 
“With proper care on the part of the 
driver, there is no danger in crossing a 
railroad with an automobile upon an ordi- 
nary highway in a country town. In this 
case, considering that part of the testi- 
mony which is most favorable to the 
plaintiff, there is no evidence that Han- 
cock was in the exercise of due care; but 
on the contrary, the accident seems to 
have been caused by his great careless- 
ness.” 


In the Spencer case,?° a chauffeur was 
held guilty of contributory negligence in 
not discovering the approach of a train 
which struck him and in failing to stop 
his machine, where it appeared that he 
looked south when about 25 or 30 feet 
from a crossing which he approached at 
about three or four miles an hour, and 
saw no train approaching; that his auto- 
mobile was surrounded by a_ crowd 
proceeding in the same direction in 
which he was going; that he did not 
stop as he approached the crossing, and 
as he was passing over the first rail of 
the north bound track, some of the 
people shouted and fell back, and he then 
looked south again, and saw the train 
which struck him approaching about 400 
feet away, and he at once gave the ma- 
chine more power in an effort to cross 
ahead of the train but failed and was 
struck. The court in its opinion said: 
“The evidence establishes to our entire 
satisfaction, that the train which collided 
with the automobile was in plain sight 
long enough to have enabled him to shut 
off the power and bring the machine to a 
standstill before reaching the track. At 
the rate of speed at which he was mov- 
ing, he might have stopped the car almost 


(10) Spencer v. New York C. & H. R. R. R., 
123 App. Div. 789, 108 N. Y. Supp. 245, affirmed 
in 197 N. Y. 507, 90 N. E. 1166. 





immediately. It is impossible to  be- 
lieve that with the exercise of ordinary 
care the plaintiff could not have seen the 
approaching train and avoided the acci- 
dent. The only diligence shown to have 
been exercised by plaintiff was to look 
from two different points to the south 
where the train was approaching in plain 
view without seeing it. He passed over 
the last 30 feet before reaching the tracks, 
the most dangerous part of the route, 
without looking, and it is no excuse to 
say that he was hemmed in by the people 
bound for the station. These conditions 
were only temporary and would shortly 
pass away. Common prudence. if neces- 
sary to properly handle his machine re- 
quired him to stop and proceed no fur- 
ther until he could exercise full vigil- 
ance.” 


The rule as asserted in the above cases 
has been vigorously assailed by several 
reputable courts. In a Montana case,’* 
the court after citing the Maidment and 
Brommer cases, said: “Both of the deci- 
sions, just cited, emanated from the cir- 
cuit court of appeals for the third district, 
speaking through Judge Buffington, and 
they proceed upon the mistaken idea that 
a railroad has some sort of a paramount 
right to the use of a_ public highway 
crossing, and that whether a citizen us- 
ing the highway on approaching such 
crossing must stop, look and listen, de- 
pends upon the motive power he is using 
and its amenability to control; where as 
the true rule, as we understand it, is that 


(11) See Huddy, Automobiles, 38 ed., sec. 164, 
p. 194; Horandt v. Central R. Co., 78 N. J. L. 
190, 73 Atl. 93, subsequent appeal, 81 N. J. L. 
488, 83 Atl. 511; Lassen v. New York, N. H. & H. 
R. Co. (Conn.), 87 Atl. 734; Read v. New York 
Cc. & H. R. R. Co., 123 App. Div. 228, 107 N. Y. 
Supp. 1068; 28 Cyc. 41; Chappell v. United R. 
Co. (Mo. App.) 156 S. W. 819; See 8 Thomp. Neg., 
p. 279; Dickinson vy. Erie R. Co., 81 N. J. L. 464, 
37 L. R. A. (N. S.) 150; 81 Atl. 104; See note in 
46 L. R. A. (N. S.) 702; McFern v. Gardner, 121 
Mo. App. 1, 97 S. W. 972. 


(12) Walters v. Chicago, Milwaukee and 
Puget Sound R. W. R. Co. et al. (Mont.) 133 Pac, 
357, 46 L. R. A. (N. S.) 702. 
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the citizen has an equal right with the 
railway company to use the crossing, and 
the amenability to control of the motive 
power he is using bears more properly 
upon how near he may come to the place 
of danger before taking the precautions 
generally _re- 


that common prudence 
quires.””2* 


In an Indiana case,’* the plaintiff was 
struck on a grade crossing which he was 
attempting to cross in his automobile. He 
had stopped previously before reaching 
the track and had looked and listened, 
and on account of noises made by a near- 
by factory, and of an engine and car that 
had just passed, he was unable to hear 
any approaching cars. His view was 
obstructed by a car standing on a spur 
track and by a board fence. The cars 
that struck the plaintiff’s automobile 
were “kicked” or shunted over the cross- 
ing. From a judgment for plaintiff be- 
low, the defendant on appeal to the ap- 
pellate court contended that under the 
holding in the Maidment and_ kindred 
cases, plaintiff was guilty of contributory 
negligence. In overruling this conten- 
tion of the railroad company, the court, 
speaking by Mr. Justice Hottel, said: “It 
is contended that the undisputed evidence 
is such as to require this court to say, as 
a matter of law, that appellee was guilty 
of contributory negligence. In support 
of this contention, it is argued that there 


(18) The court in the Walters case states 
that the doctrine announced in the Maidment 
ease is contrary to the spirit of the rule an- 
nounced in the following cases:—Grand Trunk 
C. R. Co. v. Ives, 144 U. S. 408; 36 L. ed. 485, 12 
Sup. Ct. Rep. 679; Texas & P. R. Co. v. Hilgart- 
ner (Tex.), 149 S. W. 1091; Pendroy v. Great 
Northern R. Co., 17 N. D. 433, 117 N. W. 581; 
Hartman v. Chicago, G. W. R. Co., 132 Iowa 582, 
110 N. W. 10; Louisville & N. R. Co. v. Lucas, 
30 Ky. L. Rep. 539, 99 S. W. 959. See also Wit- 
mer v. Bessemer & L. E. R. Co., 241 Pa. 112, 88 
Atl. 314, sets out what it believes to be the 
true rule. See also Roby v. Kansas City S. R. 
Co., 130 La. 880, 58 So. 696, 41 L. R. A. (N. S.) 
355, a late case, holding railroad company re- 
sponsible at an automobile crossing case. La 
Belle v. Rhode Island Co., (R. I.) 73 Atl. 306. 

(14) Central Indiana Ry. Co. v. Wishard (Ind. 
App.) 104 N. E. 593. 





is a distinction between an automobile 
and a horse drawn vehicle as to the pre- 
cautions which a driver must take before 
attempting to cross railway tracks and 
that the courts should and in fact have 
decided as a matter of law, just what 
precautions should be taken by one op- 
erating an automobile for his own safety 
as well as that of the public.” (Here are 
cited the Maidment, Brommer, Chase and 
other cases.) “Some of the cases, espe- 
cially the Brommer and Maidment, lend 
support to appellant’s contention. It 
seems, however, that these cases have not 
been followed or approved by the Courts 
of Appeal of other jurisdictions; but, on 
the contrary, many of such courts, in- 
cluding those of our own state, express- 
ly recognize that the same rule as to care 
at crossings should be applied to drivers 
of automobiles that is applied to drivers 
of other vehicles (citing cases). While 
it may be true, as appellant contends, that 
the character of the vehicle in such cases 
should have some influence on the ques- 
tion of the care to be used by its driver 
at such crossings, yet in its last analysis, 
the ultimate question in every case is al- 
ways the same, viz: Did the person at- 
tempting to cross the tracks use that de- 
gree of care which an ordinarily prudent 
person would have used situated and cir- 
cumstanced as the person who attempted 
to cross the track, whether on foot, on 
horseback, in a wagon, carriage, automo- 
bile, or any other vehicle? It is entirely 
proper for the trial court in its instruc- 
tions, to advise and direct the jury that in 
the consideration of such question it 
should take into account the character of 
the vehicle in which the injured party 
was riding, and the manner and method 
of its operation and control, etc.; but 
when such court in any case attempts to 
fix a standard or quantum of care differ- 
ent from that above indicated, it in- 
trenches on the right of the trial of such 
questions by the jury, and hence violates 
a fundamental principle of our constitu- 
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tion.”"> The weight of this case as an 
authority against the rule stated in the 
Maidment case, is lessened however by 
a decision of the same court a few months 
later, when they denied a recovery to an 
automobile driver on the ground that the 
evidence showed him guilty of contribu- 
tory negligence, and in so holding the 
court said, that owing to the peculiar 
character of automobiles and to the noise 
that they produce and the fact that they 
could be stopped close to a railroad track 
in safety, there might be instances where 
the exercise of ordinary care would de- 
mand that the driver stop before cross- 
ing, while such exercise of the same care 
would not be required by the driver of a 
team, whose horses might be frightened 
by the approaching train.’ 

From a review of the authorities the 
best rule seems to be that a driver of an 


automobile approaching a railroad cross- 
ing is required to use ordinary care to 
Ordinary care in 


avoid injury. such 
cases being such care as an _ ordinarily 
prudent person would use in the same sit- 
uation and surrounded by the same cir- 
cumstances. That the character of the 
vehicle, the manner and method of its 
operation and control, should be taken 
into consideration by the jury in arriv- 
ing at the solution of the question as to 
whether ordinary care was used. As in 
accidents concerning horse drawn vehi- 
cles all the circumstances and surround- 
ings of the crossing, such as the pres- 
ence or absence of obstruction to the view 
of the driver, should be taken into con- 
sideration. In most cases the question 
is one of fact, or a mixed question of 


(15) In support of its contention that any 
attempt to fix a standard of care violates the 
constitution the court cites: Stevenson v. Cloud, 
5 Blackf. 92; Slocum v. New York, etce., R. Co., 
228 U. S. 364, 33 Sup. Ct. 523, 528. 57 L. ed. 879; 
Balzer v. Waring, 176 Ind. 585, 95 N. E. 257; 
Walters v. Chicago, ete., R. Co., 47 Mont. 501, 
133 Pac. 357, 46 L. R. A. (N. S.) 702. 

(16) Ft. Wayne & N. I. Traction Co. v. 
Schoeff (Ind. App.) 105 N. E. 924. The court 
cites the Maidment and Brommer cases as au- 
thorities. 





law and fact. In reviewing the actions of 
the jury, the courts of last resort should 
hold the drivers of automobiles rigidly 
to such reasonable care as an ordinary 
prudent person should exercise consider- 
ing the nature of the machine and with a 
view of preserving the safety of the 
driver and the traveling public. 
SUMNER KENNER. 
Huntington, Indiana. 








NUISANCE—INSURABLE INTEREST. 
CRISMOND’S ADM’X et al. v. JONES et al. 
Janu- 


Supreme Court of Appeals of Virginia. 
ary 12, 1915. 


83 S. E. 1045. 


While an assignment of a policy of insur- 
ance must, in any case, be characterized by good 
faith, yet good faith alone is not sufficient to 
sustain a policy of insurance, taken out upon 
the life of another by one who has no interest 
in the continuance of such life. 


HARRISON, J. The essential facts of this 
case are that John T. Coleman, in February, 
1881, had his life insured in the Valley Mutual 
Life Insurance Company for $1,000, and in 
September of the same year he procured an- 
other policy in the same company for $2,000. 
In both of these policies he made his wife, her 
personal representatives or assigns, the bene- 
ficiary. In November, 1882, the wife, Emily 
L. Coleman, died. In September, 1889, John 
T. Coleman, the insured, assigned the $2,000 
policy and all the money to be derived there- 
from to his son, W. J. Coleman, and his son- 
in-law, H. F. Crismond, in consideration of 
their assuming the payment of the premiums 
and assessments to become due and payable 
under the terms of the policy. On the same 
day a like assignment of the $1,000 policy and 
the money to be derived therefrom was made 
to Richard T. Goodwin, another son-in-law of 
the insured. The reason for making these as- 
signments, expressed on their face, was that 
the beneficiary named in each of the policies 
was dead and the insured was unwilling to 
continue to pay the premiums and keep them 
in force. All of the children of the insured 
approved and acquiesced in these assignments 
except the appellees, who were infant grand- 
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children of the insured, being the children of 
a deceased daughter. 

John T. Coleman died in 1892, leaving a 
will in which his son, Wm. J. Coleman, and 
his son-in-law, H. F. Crismond, were named 
as his executors. The policies were not men- 
tioned in the will, but were later collected and 
disposed of in accordance with the terms of 
the assignments, one-third of the proceeds to 
each of the three assignees, the insurance com- 
pany paying’ the same to Wm. J. Coleman, one 
of the assignees, who was, before such pay- 
ment, required to qualify as administrator of 
Emily L. Coleman, the wife and original bene- 
ficiary, and to receive the same as her adminis- 
trator. Shortly after the policies were paid 
and canceled, the insurance company failed. 

The appellees, grandchildren, as already 
stated, of the insured, claimed that the assign- 
ment of each of these policies was invalid and 
of no eftect. A number of grounds were urged 
in support of this contention, all of which were 
decided adversely to the complainants, except 
the fifth, which involved the insurable interest 
of the assignees of the policies in the insured. 
The correctness of the conclusion reached by 
the court upon that question is the chief sub- 
ject of controversy raised by this appeal. 

(1) We are of opinion that there was no 
error in the ruling of the circuit court that 
Wm. J. Coleman had an insurable interest in 
his father’s life, and that the assignment of 
the $2,000 policy, so far as it concerned his 
interest therein, was valid and free from any 
objection. Valley Mutual Life Ins. Co. v. Tee- 
walt, 79 Va. 421. 

We are further of opinion, after the best 
consideration we have been able to give the 
subject, that the circuit court did not err in 
holding that the two sons-in-law were without 
any insurable interest in the life of their fath- 
er-in-law, and therefore that the assignments, 
so far as their interest in them was concerned, 
were under the law invalid, except to the ex- 
tent that they were acquiesced in by the adult 
children of the insured who united with him 
in executing the same. 

(2, 3) It is a settled principle in our Ameri- 
can jurisprudence that one taking out a policy 
of insurance on the life of another person for 
his own benefit must have an interest in the 
continuance of the life of the insured. And 
this court has repeatedly held that the assignee 
of a life policy or the proceeds thereof must 
have an insurable interest in the life of the in- 
sured. Roller v. Moore’s Adm’r, 86 Va. 512, 
10 S. E. 241, 6 L. R. A. 136; Life Ins. Co. v. 
Davis, 96 Va. 737, 32 S. E. 475, 44 L. R. A. 305; 
Tate v. Building Association, 97 Va. 74, 33 S. 
E. 382, 45 L. R. A. 248, 75 Am. St. Rep. 770. 





It is to be observed that the assignments 
here involved were made long before the stat- 
ute was passed providing for the assignment 
of a policy for a valuable consideration with- 
out regard to whether the assignee has an in- 
surable interest or not; so that this case is 
not controlled by that statute, which is found 
in Acts 1902-1904, p. 256, Code, § 2859a. The 
established principle adverted to rests upon 
the view that where the person taking out the 
policy on the life of another has no insurable 
interest in such life, and therefore no interest 
in its continuance, the transaction is a mere 
speculative or wager contract and is void be- 
cause contrary to public policy. 

What constitutes an insurable interest in the 
life of another is very clearly stated by Mr. 
Justice Field in Warnock v. Davis, 104 U. 8S. 
775, 26 L. Ed. 924, where it is said: 

“It is not easy to define with precision what 
will in all cases constitute an insurable inter- 
est, so as to take the contract out of the class 
of wager policies. It may be stated generally, 
however, to be such an interest, arising from 
the relations of the party obtaining the insur- 
ance, either as creditor or of surety for the as- 
sured, or from the ties of blood or marriage to 
him, as will justify a reasonable expectation 
of advantage or benefit from the continuance 
of his life. It is not necessary that the expec- 
tation of advantage or benefit should be always 
capable of pecuniary estimation; for a parent 
has an insurable interest in the life of his 
child, and a child in the life of his parent, a 
husband in the life of his wife, and a wife in the 
life of her husband. The natural affection in 
cases of this kind is considered as more pow- 
erful—as operating more efficaciously—to pro- 
tect the life of the insured than any other con- 
sideration. But in all cases there must be a 
reasonable ground, founded upon the relations 
of the parties to each other, either pecuniary 
or of blood or of affinity, to expect some bene- 
fit or advantage from the continuance of the 
life of the assured otherwise the contract is a 
mere wager,.by which the party taking the 
policy is directly interested in the early death 
of the assured.” 

(4) The extent to which this court has gone, 
based exclusively upon affinity, is to hold that 
a wife has an insurable interest in her hus- 
band and a husband in his wife, and, based 
exclusively upon consanguinity, to hold thai 
a father has an insurable interest in his child 
and a child in the life of its father. Beyond 
this jurisdiction the ties of blood and affinity 
alone have not been held, so far as we are 
advised, to afford an insurable interest further 
than the relationship of husband and wife, pa- 
rent and child, brother and sister, and grana- 
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parent and grandchild. Aetna Life Ins. Co. v. 
France, 94 U. S. 561, 24 L. Ed. 281; Corbett 
v. Ins. Co., 37 App. Div. 152, 55 N. Y. Supp. 775; 
Burke v. Ins. Co, 155 Pa. 295, 26 Atl. 445. 

We have been cited to no case, and have not 
found one, which goes so far as holding that 
the connection between son-in-law and father- 
in-law is sufficient to create an insurable inter- 
est in the latter in favor of the former, while 
numerous courts, which have held that insur- 
able interest could be based upon ties of con- 
sanguinity and affinity, have held that the rela- 
tionships of uncle or aunt, nephew or niece, 
cousins, stepson or stepdaughter, brother-in-law, 
mother-in-law, son-in-law, etc., will not suppor: 
an insurable interest. Cooley’s Briefs of In- 
surance Law, pp. 290, 291, and cases there cited. 

(5) The learned counsel for the appellants 
has argued with great force that good faith 
in the transaction is the essentiai thing in de- 
termining the validity of the policies assigned 
in this case ,and cited Ins. Co. v. Schaefer, 94 
U. S. 460, 24 L. Ed. 251, in which Mr. Justice 
Bradley says: 

“The essential thing is that the policy shall 
be obtained in good faith, and not for the pur- 
pose of speculating upon the hazard of a life 
in Which the insured has no interest.” 

It may be conceded that the utmost good 
faith obtained between the parties to the trans- 
action under consideration, but good faith alone 
is not sufficient to sustain a policy taken out 
upon the life of another by one who has no 
interest in the continuance of such life. If it 
were, the law which condemns such transac- 
tions, upon the ground of public policy, would 
avail but little. Of course the transaction must 
in any case be characterized by good faith, 
but as said by Mr. Justice Field in Warnock 
v. Davis, supra: 

“In all cases there must be a reasonable 
ground, founded upon the relation of the par- 
ties * * * either pecuniary, or of blood, or 
of aitinity, to expect some benefit * * * from 
the continuance of the life of the assured, 
otherwise the contract is a mere wager, by 
which the party taking the policy is directly 
interested in the early death of the insured.” 

In the light of the decisions of this court and 
the great weight of authority elsewhere, insur- 
able interest, based exclusively upon affinity, 
cannot be extended so as to give a son-in-law 
an insurable interest in the life of his father- 
in-law. The affection, if any, spr:nging from the 
relation of father-in-law and son-in-law is not 
the natural love which springs from the rela- 
tion of parent and child, but is an acquired af- 
fection such as that existing between friends 
who are strangers in blood, and cannot be con- 
sidered as more powerful and operating more 





efficaciously to protect the life of the insured 
than any other consideration. 

(6) We are further of opinion that the circuit 
court did not err in denying to the executors of 
John T. Coleman and the administrator of Emi- 
ly L. Coleman commissions on that portion of 
the estate of their respective decedents was 
due and payable to the appellees. Al- 
though the administrator of Emily L. Coleman 
qualified in 1893, and the executors of John T. 
Coleman qualified in 1892, neither of these 
fiduciaries made any settlement of their ac- 
counts, as required by statute, until compelled 
to do so in this cause, which was instituted 
by the appellees in 1899; and no reasonable 
or sufficient excuse has been offered for their 
failure to perform this plain and mandatory 
duty. Code, $$ 2678, 2679. 

We are further of opinion that there is no 
merit in the cross-errors assigned by the ap- 
pellees. That the amount invoived gives this 
court jurisdiction in the premises clearly ap- 
pears from the record. The action of the court 
in holding that W. J. Coleman had an insur- 
able interest in his father’s life has already 
been disposed of and need not be further con- 
sidered. 

No sufficient ground is shown for the con- 
tention of appellees that the court erred in 
charging them with $500 which appears to have 
been due from their father to the estate of 
their grandfather, John T. Coleman. 

Upon the whole case, we are of opinion that 
the decree complained of must be affirmed. 


Affirmed. 


Note.—Necessity of Assignee Having Insurable 
Interest in Life of Party Insured—The rule of 
decision adopted by the instant case, viz.: that 
just as one having no insurable interest in the life 
of another can take out no valid policy thereon, 
so an assignment of a valid policy to an assignee 
who cannot himself insure the life of assignor, 
conveys nothing to the assignee, seems not great- 
ly followed. ; 

Mr. Justice Holmes in taking the other view, 
says: “When the question arises upon an assign- 
ment it is assumed that the objection to the in- 
surance as a wager is out of the case. In the 
present instance the policy was perfectly good. 
* * * This being so, not only does the objection 
to wagers disappear, but also the principle of 
public policy referred to, at least in its most con- 
vincing form. The danger that might arise from 
a general license to all to insure whom they like 
does not exist. Obviously it is a very different 
thing from granting such a general license, to 
allow the holder of a valid insurance upon his 
own life to transfer it to one whom he, the party 
most concerned, is not afraid to trust. The law 
has no universal cynic fear of the temptation 
opened by a pecuniary benefit accruing upon a 
death. * * * Indeed, the ground of the objection 
to life insurance without interest in the earlier 
English cases, was not the temptation to murder 
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but the fact that such wagers came to be regarded 
as a mischievous kind of gambling, 14 Geo. III, 
c. 48.” Grigsby v. Russell, 222 U. S. 149, 155, 
56 L. ed. 133, 36 L. R. A. (N. S.) 642. This case 
reverses Sixth Circuit Court of Appeals. Rus- 
sell v. Grigsby, 168 Fed. 577, 94 C. C. A. 61. The 
reversal was unanimous as to the other eight jus- 
tices, Lurton, A. J., who wrote the unanimous 
opinion, he, Severens, C. J., and Knapp, D. J., 
sitting, not participating in the hearing above. 

In the Circuit Court of Appeals opinion, Lur- 
ton then Circuit Judge, said that as there was no 
Tennessee statute affecting the question it was ob- 
viously one of general law. He based his con- 
clusion on invalidity mainly upon the meaning 
of the Act of 14, Geo. III, c. 48, which was con- 
strued by Mr. Justice Holmes as above indicated. 
This statute declared void any policy in favor of 
one who “shall have no interest” in the life of the 
assured. Judge Lurton cites Goodsall v. Boldero, 
9 East, 72, decided in 1807, as sustaining his view. 
And Ashley v. Ashley, 3 Sim. 147, decided 1829, 
where Vice-Chancellor Shadwell contented him- 
self with saying that: “There is not a word said 
here as to the assignment of policies,” and Dalby 
v. India & London Assurance Co. (1854) 15 C. B. 
365, which overruled Goodsall v. Boldero, supra, 
the former holding assignment invalid. 

Deriving thus little light from the English 
cases all decided since 1776, he turns to all of the 
cases decided by U. S. Supreme Court, cited by 
both sides for antagonistic conclusions. Mainly 
he relies on expressions in Warnock v. Davis, 
104 U. S. 775, 26 L. ed. 924, and Crotty v. Union 
Mut. Ins. Co., 144 N. S. 621, 36 L. ed. 566. 

In Warnock v. Davis, supra, Judge Field, argu- 
endo, said: “The assignment of a policy to a 
party having no insurable interest is as objection- 
able as the taking out of a policy in his name.’ 

On the side of ‘non-transferability to an assignee 
without insurable interest are Downey v. Hoffer, 
110 Pa. 109, 20 Atl. 655; Helmatag’s Admr. v. 
Miller, 76 Ala. 183, 52 Am. Rep. 316; Life Ins. 
Co. v. Sturges, 18 Kan. 93, 26 Am. Rep. 761; 
Franklin Ins. Co. v. Hazard, 41 Ind. App. 116, 13 
Am. Rep. 313; Tripp v. Jordan, 177 Mo. App. 339, 
164 S. W. 158 and many other cases. 

Judge Lurton speaks of the view taken by “per- 
haps a decided majority of the state courts that 
an assignment should be upheld as_ serving to 
give a greater sale value to such instruments 
by widening the class of possible purchasers and 
that public policy is best subserved by upholding 
the commercial character of such contracts when 
there has been no connection between the as- 
signee and the inception of the contract of in- 
surance.” And Mr. Justice Holmes, in reversing 
Judge Lurton, says “Life insurance has become in 
our days one of the best recognized forms of in- 
vestment and self-compelled saving. So far as 
reasonable safety permits, it is desirable to give 
to life policies the ordinary characteristics of 
property. This is recognized by the Bankruptcy 
Law, § 70, which provides that unless the cash 
surrender value of a policy like the one before us 
is secured to the trustee within thirty days after 
it has been stated, the policy shall pass to the 
trustee as assets. Of course, the |— > may 
have no interest in the bankrupt’ s life. To deny 
the right to sell except to persons having such an 
interest is to diminish appreciably the value of 
the contract in the owner’s hands. The collateral 
difficulty that arose from regarding life insurance 
as a contract of indemnity only, long has disap- 





peared. And cases in’ which a person having an 
interest lends himself to one without any as a 
cloak to what is in its inception a wager, have no 
similiarity to those where an honest contract is 
sold in good faith.” 

There was no sale in the instant case, but there 
was assignment of “an honest contract” and we 
do not think that should make a difference in re- 
sult. If one can sell a contract he has the right 
to make a gift thereof. 

It seems unnecessary to cite all of the cases pro 
and con on this question, but it is at least interest- 
ing to note, that our highest court arrays itself on 
the side of what it says is “the law of England 
and the preponderance of decisions in our state 
courts.” It is hard to discern that public policy 
would attach to an honest contract a presump- 
tion of wager where as a fact nothing of wager 
inhered in its making. A better policy of law 
is to allow the owner to do with it as he likes. 








ITEMS OF PROFESSIONAL 
INTEREST. 


FREDERICK N. JUDSON, A LEADER IN THE 
REFORM OF PROCEDURE AND TAXA- 
TION. 


Our portrait on the front page of this issue 
introduces us to one of the best known law- 
yers in the United States, to-wit: Mr. Frederick 
N. Judson, of St. Louis, a thorough legal scholar 
and one of the most successful practitioners— 
a combination not often found. 

Mr. Judson was born in St. Mary’s, Ga., in 
1845. He graduated from the Washington Uni- 
versity Law Department and received the de- 
gree of LL. D., from Yale University in 1907. 

From the time that Mr. Judson was admitted 
to the bar in 1871, he has jealously confined his 
efforts to the law and its advancement. He 
has never held a public office except by ap- 
pointment on commissions which were design- 
ed to advance the progress of the law. 

He served as special counsel of the United 
States in the matter of A. T. & S. F. R. R. and 
Colo. Fuel & Iron Co. rebates in 1905. He 
also participated as counsel for the United 
States in an injunction proceeding against in- 
creased rates by railroads, in 1910; and served 
also as a member of the commission appointed 
by the president under an act of Congress for 
the investigation of the power of Congress to 
regulate security issues of railroads, in 1910. 

As a member of the American Bar Associa- 
tion, Mr. Judson has taken a special interest 
in the effort to free the law from the techni- 
calities of procedure. Coming from one who is 
himself an expert practitioner, both in state 
and in federal courts, his voice has had a large 
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influence in shaping the opinion of the profes- 
sion toward liberality in matters of procedure. 

Mr. Judson has been especially interested 
in matters of taxation, and his work on 
“The Taxing Power, State and Federal, in the 
United States,” published in 1902, is recog- 
nized as an authority on that subject. 

Mr. Judson is one of those busy lawyers, 
now so happily increasing in number, who find 
time to give in support of those movements 
that have for their purpose the advancement 
of some great professional ideal, and in that 
behalf has very willingly served on the 
committees of the state and the national asso- 
ciations, and contributed many articles to the 
legal press. We take pleasure, therefore, in 
according him this very brief yet deserved 
recognition. A. H. R. 








BOOKS RECEIVED 


Notes to Statutes of Indiana. A Continuous 
Supplement to the Statutes of Indiana. (Pub- 
lished on the cumulative plan with bound vol- 
ume at end of each year), embracing Compre- 
hensive Notes of all Current Decisions of the 
Indiana Supreme and Appellate Courts, which 
in any way apply or construe any given sec- 
tion of the statutes of Indiana, or discuss a 
subject upon which there is a statutory pro- 
vision; together with references to cases from 
courts of other states construing similar stat- 
utes and to the notes and articles in the cur- 
rent volumes of all systems of selected cases. 
Complete volume, 1914. Edited by B. F. Wat- 
son of the Indianapolis Bar; author of Watson’s 
McDonald Treatise, Watson’s Statutory Liens, 
ete. Subscription price, $4.00 a year. National 
Annotating Company, Crawfordsville, Ind. 
Review will follow. 


American Annotated Cases. Containing the 
Cases of General Value and Authority Subse- 
quent to Those Contained in American Deci- 
sions, American Reports and the American 
State Reports. Thoroughly Annotated. Vol- 
ume, 1914-D. Price, $5.00. Bancroft-Whitney 
Co., San Francisco. Edward Thompson Co., 
Northport, L. I., N. Y., 1915. Review will fol- 
low. 


Index to the Notes in American Annotated 
Cases, volumes 1912 A to 1914 C. By Peter V. 
Ross, of the San Francisco bar. Formerly asso- 
ciate editor of American State Reports, San 
Francisco. Bancroft-Whitney Co. 





HUMOR OF THE LAW. 


The divorce court was grinding. 

“All ladies who married on a bet or a dare 
or for a joke will stand up,” announced the 
clerk. 

They lined up. 

“Your applications are denied. Now the 
regular cases will be heard.” 


Young Man—“I should like to ask your ad- 
vice, sir, as to whether you think your daugh- 
ter would make a suitable wife.” 

Lawyer—‘“No, I don’t think she would. Five 
dollars, please!” 


Magistrate—“I understand that you over- 
heard the quarrel between this defendant and 
his wife.” 

Witness—“Yes, sor.” 

Magistrate—“Tell the court, if you can, what 
he seemed to be doing.” : 

Witness—“He seemed to be doing the lis- 
tenin’.” 


This story is told of a Kansas lawyer. The 
lawyer was arguing a case before a judge, and, 
desiring to illustrate by supposing a case, he 
did so as follows: ° 

“We will suppose, your honor,” he said, “that 
your honor were to steal a horse—” 

“No, no, no!” interrupted the judge; “not at 
all, not at all, sir. ’Tain’t a supposable case, 
sir.” 

“Very well, begging your honor’s pardon,” 
said the eager lawyer, with more zeal than pru- 
dence; “very well, then; supposing that I 
should steal a horse—” 

“Ah, yes, yes,” said the judge, “that is a very 
different thing, very different, Mr. X. Proceed, 
sir.” 


John Phillips, the magazine editor, has a 
suspicion that form letters are sometimes 
dangerous. Not long ago he wrote a letter of 
complaint to a Western railroad explaining in 
detail why he had preferred to sit up all night 
in a smoking compartment rather than share 
his berth with a fine line of bugs that are 
not called by their first name in polite so- 
ciety. The letter of apology that he received 
was so much of an apology and so reasonable 
an explanation, that Mr. Phillips felt perhaps 
he had been unreasonable in filing his com- 
plaint, when he happened to notice that his 
original letter, through error had been re- 
turned with the letter of apology. Looking at 
it, he saw scrawled across the top this blue- 
penciled indorsement: 

“Send this guy the bedbug letter.”—Every- 
body’s. 
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WEEKLY DIGEST. 


Weekly Digest of ALL the Important Opinions 
of ALL the State and Territorial Courts of 
Last Resort, and of all the Federal Courts. 
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1. Adverse Possession-—Executory Contract. 
—One who enters into and holds possession of 
land under an executory contract of purchase 
does not hola adversely to the vendor unless he 
unequivocally repudiates his vendor’s title and 
such repudiation is brought to the vendor's 
knowledge.-—Rice v. Blair, Ky., 170 S. W. 657. 

3. Prescription.—Actual adverse possessio 
of land to a well marked and defined eundacy. 
which continues for 15 years, ripens into title 
wan color of title—-Sexton v. Ely, Ky., 170 S. 


629. 


3. Bankruptey—Courts.—Stockholders cited 
by the federal court which authorizes the trus- 
tee of the bankrupt corporation to collect sums 
due on stock subscriptions can question the 
oa ie tke ae - only in a direct proceed- 

4 ne federal court.—Be i © 
Css 8 Bin Bernard v. Carr, N. 


4. —Enforcement of Law.—By reason of the 
exclusive nature of the Bankruptcy Act, the 
manner of its enforcement, and the forum in 
which it is enforced, creditors obtain rights in 
the assets and property of their insolvent deb- 
tors, of which they may not be deprived by the 
voluntary action of the debtors.—In re Heleker 
Bros. Merc. Co., U. S. D. C., 216 Fed. 963. 

5. Estoppel.—W here a bankrupt filed three 
separate claims against his trustee for services 
rendered to the estate, two of which were dis- 
allowed and the third allowed in part, his ac- 
ceptance of such allowance did not estop him 
ag = = — . bpd me referee’s decision 

s to e other claims.—Peck vy. Richter, U. S. 
C. C. A., 217 Fed. 880 nese 

6. . Examination of Bankrupt.—An order re- 
quiring bankrupts to appear for examination 
before a referee at a distance from their resi- 
dence, and generally to produce their books, 
writings, and memoranda, held unreasonable 
and erroneous, as too broad.—Rawlins v. Hall- 
Epps Clothing Co., U. S. C. C. A., 217 Fed. 884. 

7. Exemptions.—Bankr. Act 1898, § 67f, 
which makes void all liens obtained through 
legal proceedings against an insolvent within 
four months prior to his bankruptcy, is limited 
py a of 7 bankrupt = and does not 

ply to exempt property.—In re Snyder, U. S. 
D. C., 216 Fed. 989. ine ™ = 

8. Evidence.-—Where all of the mortgage 
bonds of a bankrupt corporation were proved by 
the owners and allowed, no foreclosure suit hav- 
ing been instituted, and the property was sold 


_Stain Co., U. 





by the trustee in bankruptcy, the court held to 
have properly rejected the claim of the mort- 
gage trustee, which sought to prove the entire 
debt in its own name.—United States Trust Co. 
v. Gordon, U. S. C. C. A., 216 Fed. 929. 


9. Nune Pro Tune Order.—A court of bank- 
ruptcy cannot on a nunc pro tunc order, ex- 
tend the statutory period for filing an applica- 
tion for discharge.—I1n re Taunton, U. 8. D. C., 
216 Fed. 987. 


10. Petition for Review.—The proper 
method of reviewing the proceedings in the 
election of a trustee is by a petition for review 
of the order of the referee approving the ap- 
pointment made by the creditors.—In re <Arti- 

J. S. D. C., 216 Fed. 942. 

11. Practice.—The court will not pass on 
an application for modification of an order au- 
thorizing the receiver of a bankrupt corpora- 
tion to borrow money and continue the busi- 
ness made by one claiming to be a bondholder, 
but whose ownership of any bonds is denied, 
until such question of ownership has been de- 
termined.—In re Consumers’ Albany Brewing 
Co., U. S. D. C., 216 Fed. 988. 

12. Subrogation.—Action of the referee in 
bankruptcy, approved by the District Court and 
Circuit Court of Appeals in subrogating trustee 
in bankruptcy under Act July 1, 1898, §$ 67c, to 
the liens of judgment creditors, will be accepted 
as correct in the absence of proot of abuse of 
discretion.—Fallows v. Continental & Commer- 
cial Trust & Savings Bank, 35 Sup. Ct. Rep. 29. 

13. Summary Proceedings.—A court of 
bankruptcy is without jurisdiction in a summary 
proceeding to decree specific performance of a 
contract made by a bankrupt by directing his 
trustee to execute a conveyance of land.—Dreyer 
v. Perkins, U. S. C. C. A., 217 Fed. 889. 

14. Banks and Banking—Directors.—Direc- 
tors of a bank, signers of renewal notes to it, 
granted on the faith of a written contract, were 
trustees for the bank, and after its acceptance 
of the writing could not affect their liability 
thereon or protect themselves, at the expense of 
the bank, by a private agreement between them- 
selves to cancel the writing.—Doherty v. First 
Nat. Bank of Louisville, Ky., 170 S. W. 615. 

15. Bills and Notes—Indorsement.—An _in- 
dorsement does not prove itself, but must be 
proved by extraneous evidence of the handwrit- 
ing of the alleged indorser.—J. L. Smathers & 
Co. v. Toxaway Hotel Co., N. C., 83 S. E. 844. 

16. Innocent Purchaser.—Person who on 
purchase of note, also received unmatured note 
held as collateral security, held not an “inno- 
cent purchaser “thereof, where the note was 
not indorsed to him until after maturity.—Har- 
rison v. Morgan Curry Co., Ark., 170 S. W. 578. 

17. Bribery—Evidence.—In a prosecution for 
offering to bribe a witness, the fact that de- 
fendant, after his indictment, had approached 
the witness to whom the alleged offer to bribe 
was made, and had offered him money not to 
testify against him, and that he agreed and left 
the state, held admissible as a tampering with 
the witness and as a circumstance tending to 
show defendant’s guilt.—Savage v. State, Tex., 
170 S. W. 730. 

18. Carriers of Goods—Bill of Lading.—A de- 
livery by the carrier of goods consigned on an 
open bill of lading, or upon the direction of the 
consignee, without the surrender of the bill of 
lading, as required by statute, imposes no lia- 
bility on the carrier in favor of the shipper.—St. 
Louis, I. M. & S. Ry. Co. v. Scarborough Co., 
Ark., 170 S. W. 572. 

19._——Rates.—The prohibition against charg- 
ing a lesser rate for a longer than a shorter 
haul without consent of the Interstate Com- 
merce Commission made by Act June 18, 1910, 
§ 8, amending Act Feb. 4, 1887, § 4, prevents 
carriers not having consent from granting a 
rebilling privilege to shippers of grain and hay 
at Nashville whereby they receive on reship- 
ment allowance on local rate to the southeast- 
ern point of destination—United States v. 
Louisville & N. R. Co., 35 Sup. Ct. Rep. 113. 

20. Carriers of Live Stock—Furnishing Cars. 
—A carrier cannot excuse its refusal to fur- 
nish cars to, and the imposition of drastic rules 
upon a shipper, by claiming that such action was 
necessary to prevent the shipper from violating 
the rates imposed by the ‘carrier, which rates 
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were themselves illegal.—Louisville & N. 
Co. v. Ohio Valley Tie Co., Ky., 170 S. W. 633. 

21. Carriers of Passengers—Actionable Negli- 
gence.—The act of a conductor in giving a sig- 
nal to start with knowledge that plaintiff was 
about to alight cgnstituted actionable negli- 
gence, but if she stepped off before it stopped 
she could not recover.—Louisville Ry. Co. v. 
tuxer, Ky., 170 S. W. 655. 

22. Chattel Mortgages—Liens.—In absence 
of a construction by Illinois courts of Hurd’s 
Rev. St. 1914, c. 95, §§ 1, 4, as to continuation 
of chattel mortgage after three years, the mort- 
gage lien will be deemed to expire as to judg- 
ment creditors 3 years after recordation subject 
to extension of 12 months from filing of af- 
fidavit in conformity with such act.—Fallows 
v. Continental & Commercial Trust & Savings 
Bank, 35 Sup. Ct. Rep. 29. 

23. Commerce—Carmack Amendment.—The 
Carmack amendment to the interstate com- 
merce act supersedes all state regulations con- 
cerning interstate commerce, and the validity 
of any stipulation in an interstate transporta- 
tion contract is a federal question to be de- 
termined by federal law.—Kansas City & M. 
Ry. Co. v. Oakley, Ark., 170 S. W. 565. 

24. Courts.—The commerce court exceeded 
its authority in substituting its judgment as to 
a preference by carriers for that of the Inter- 
state Commerce Commission on the ground that 
as the facts are undisputed it had a right so 
to do.—United States v. Louisville & N. R. Co., 
35 Sup. Ct. Rep. 113. 

25.- Employers’ Liability Act.—The federal 
Employers’ Liability Act, making railroads lia- 
ble for injury to employes, covers injuries oc- 
curring at the moment when the particular 
service performed is a part of interstate com- 
merce.—Corbett v. Boston & M. R. R., Mass., 
107 N. E. 60. 


26. Foreign Corporation.—Civ. Code, S. D., 
$§ 883, 885, under which the right of a foreign 
corporation to enforce payment in a state court 
of the price of merchandise sold within the 
state in interstate commerce is conditioned on 
compliance with the requirement that such for- 
eign corporation, before it can sue, must ap- 
point a resident agent for service of process 
and file a copy of such appointment and its 
charter and pay the fees therefor, are an un- 
constitutional burden on interstate commerce. 
—-Sioux Remedy Co. v. Cope, 35 Sup. Ct. Rep. 57. 

27.——Separation of Races.—Code Pub. Gen. 
Laws 1914, art. 27, §§ 398-403, requiring elec- 
tric railroads to provide separate seats for white 
and colored passengers, is valid in so far as it 
affects commerce wholly within this state, but 
not as _ to interstate commerce.—State v. Jen- 
kins, Md., 92 Atl. 773. 

Constitutional Law — Contribution. — 

§ 65, making territory of new county 
liable for its proportion of the indebtedness of 
the old county from which it was taken, held 
self-executing and mandatory, and the failure 
of the legislature, in creating a new county, to 
make any provision as to the indebtedness of 
the old county, did not prevent such county 
looking for contribution to the territory taken 
ae County v. Wood, Ky., 170 S. 
V. 622, 

29.——Due Process of Law.—A railroad may, 
consistently with due proces of law, be re- 
quired to construct overhead crossings or via- 
ducts at its own expense.—Missouri Pac. R. Co. 
v. City of Omaha, 35 Sup. Ct. Rep. 82. 

30. Due Process of Law.—No infringement 
of the due process of law clause of Const, U 
S. Amend. 14, results from ruling of state 
courts that defendant, by permitting judgment 
in his favor to be reviewed on the merits at 
expense of plaintiff, without interposing a cross- 
appeal to question the overruling of a motion 
to quash the return on the summons, waived ob- 
jection to the jurisdiction of the court over de- 
fendant, and that it could not be raised on a 
second appeal by defendant from a judgment for 
plaintiff.—Western Life Indemnity Co. of Illi- 
nois v. Rupp, 35 Sup. Ct. Rep. 37. 

31. Equal Protection.—There is no denial 
of the equal protection of the laws in the im- 
position on a foreign railway company under 
Laws Ark. 1911, p. 67, ineaddition to the gener- 
al property tax, of an annual franchise tax for 
the privilege of transacting intrastate busi- 





ness.—St. Louis Southwestern Ry. Co. v. State 
of Arkansas ex rel. Norwood, 35 Sup. Ct. Rep. 99. 


32. Franchise. — Acceptance of permit 
granted by a city under legislative authority 
to place wires in a city’s streets creates a con- 
tract which cannot thereafter constitutionally 
be revoked by resolution or ordinance unless 
the franchise is lost by misuser or nonuser.—- 
New York Electric Lines Co. v. Empire City 
Subway Co., 35 Sup. Ct. Rep. 72. 

33. Peonage.—A condition of peonage for- 
bidden by Const. U. S. Amend. 13, and Rev. St. 
U. S., $$ 1990, 5526, results from Code Ala., § 
6846, under which a person fined for a mis- 
demeanor may confess judgment with a surety 
in the amount of the fine and agreeing with the 
surety on payment of the judgment to reim- 
burse him by working for him on terms ap- 
proved by the court.—United States v. Reynolds, 
35 Sup. Ct. Rep. 86. 

34. Separate Coach Law.—So much of the 
Oklahoma separate coach law as permits car- 
riers to provide sleeping cars, dining cars, and 
chair cars for white persons, and to provide no 
similar accommodations for negroes, denies the 
latter the equal protection of the laws guar- 
anteed by Const. U. S. Amend. 14.—McCabe v. 
A & S. F. Ry. Co., 35 Sup. Ct. Rep. 69. 

35.——Stare Decisis.—No vested rights of the 
owners of realty are interfered with by over- 
ruling earlier decisions so as to render prop- 
erty liable for an assessment for the widening 
of a street after damages for the part taken 
have been fixed.—Willoughby v. City of Chi- 
cago, 35 Sup. Ct. Rep. 23. 

36. Tribal Laws.—Any right to have bene- 
ficiaries on behalf of deceased Creek citizen 
ascertained by Creek tribal-laws under provi- 
sion of original Creek Agreement, March 1, 
1901, § 28,*could without Soneee due process 
of law be recalled by Act May 27, 1902, and Sup- 
plemental Creek Agreement, June 30, 1902, § 6. 
—Sizemore v. Brady, 35 Sup. Ct. Rep. 135. 

37. Contracts—Pleading.—Where the prom- 
ises of the plaintiff and defendant are each the 
consideration for the other, the plaintiff must 
show performance on his part of the contract 
as to the particular thing for which he sues 
under the contract.—Hall v. International Lib- 
erty Union of the World, Ky., 170 S. W. 631. 

38. Presumption.—A person signing an in- 
strument is presumed to know its contents, and 
one able to read and failing to do so, cannot es- 
cape its legal liability, because of false repre- 
sentations that the writing contained the ver- 
bal understanding of the parties.—Colonial 
Jewelry Co. v. Bridges, Okla., 144 Pac. 577. 

39. Corporations—Public Policy.—Agreement 
between persons interested in promoting a cor- 
poration for division of — stock between 
them, except stock to be given to person fur- 
nishing the money with which to buy land, held 
illegal and unenforceable under Const. § 193.— 
Bennett v. Stuart, Ky., 170 S. W. 642. 

40. Shareholder.—One assumes the_ re- 
sponsibilities of a shareholder by accepting and 
retaining shares of stock, sent to qualify him 
=* director.—Bernard v. Carr, N. C., 83 S. E. 


41. Costs—Infringement.—A decree for com- 
plainant in a patent infringement suit awarding 
injunction and directing accounting is “final,” 
within Act Feb. 13, 1911, relating to super- 
vision fees of clerks, on appeal from final judg- 
ment of a district court.—Lovell-McConnell 
Mfg. Co. v. Automobile Supply Mfg. Co., 35 Sup. 
Ct. Ren. 132. 

42. Counties—Duty of Officer—A county of- 
ficer, who has received payment on claims il- 
legally allowed, is liable to the county for the 
amount thereof, though no appeal was taken 
from the allowance.—Russell v. Board of Com’rs 
of Grant County, Okla., 144 Pac. 580. 

43. Courts—Jurisdiction.—Jurisdiction of the 
federal Supreme Court on appeal from Supreme 
Court of Porto Rico is confined to determining 
whether error of law was committed in admit- 
ting or rejecting evidence and whether the 
findings of fact sustained the conclusions based 
on them.—Monagas v. Albertucci, 35 Sup. Ct. 
Rep. 95 

44. Criminal Law-—General Reputation.— 
Where accused, charged with an assault with a 
dangerous weapon, introduced evidence that his 
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general reputation for peace was good, the 
state may in rebuttal show that his general 
reputation was not that of a peaceable, law- 
abiding citizen.—State v. Selby, Ore. 144 Pac. 
657. 

45. Term of Court.—The consent of the 
United States attorney could not confer juris- 
diction on a federal district court to entertain 
a motion after the term to set aside a conviction 
on facts discovered after the expiration of the 
term.—United States v. Mayer, 35 Sup. Ct. Rep. 
16. 

46. Damages—Measure of.—Where there is 
no claim for loss of time or medical bills and 
the injury is not permanent, the measure of 
damages is a sum reasonably sufficient to com- 
pensate plaintiff for his physical and mental 
suffering.—Weil v. Hagan, Ky., 170 S. W. 618. 


47.--—Personal Examination. — Where the 
condition of the private parts of a person is 
material, the court may require an examination 
thereof to be made out of court by experts ap- 
pointed for that purpose.—Cincinnati, N. O. & 
T. P. Ry. Co. v. Nolan, Ky., 170 S. W. 650. 


48. Death—Employers’ Liability Act.—That 
beneficiaries are nonresident aliens will not 
prohibit action for damages under Employers’ 
Liability Act April 22, 1908, as amended by Act 
April 5, 1910, to personal representatives for 
the benefit of certain specified dependent rela- 
tives of an employe of an interstate carrier.— 
McGovern v. Philadelphia & R. Ry. Co., 35 Sup. 
Ct. Rep. 127. 

49. Pleading.—Declaration in an _ action 
against an interstate carrier under Employers’ 
Liability Act April 22, 1908, for the benefit of 
parents of an employe dying from the injuries 
received in interstate commerce, is fatally de- 
fective where it fails to show facts apprising 
defendant of the pecuniary loss in fact suf- 
fered.—Garrett v. Louisville & N. R. Co., 
Sup. Ct. Rep. 32. 

50. Deeds—Uncertainty.—A description in a 
deed of an undivided half interest in a tract of 
200 acres more or less covered by a state grant 
of 640 acres is void for uncertainty.—Higdon 
v. Howell, N. C., 83 S. E. 807. 

51. Election of Remedies—State and Federal 
Law.—Where plaintiff's husband was _ killed 
while employed by defendant railroad, plaintiff, 
bringing an individual action for damages for 
his death under the state Employers’ Liability 
Act, and an action, as administratrix, under 
the federal Employers’ Liability Act, on the 
ground that he was engaged in interstate com- 
merce, held not required to elect which action 
to rely upon.—Corbett v. Boston & M. R. R., 
Mass., 107 N. E. 60. 

52. Eleetricity—Franchise. — The franchise 
created by acceptance of a permit given by a 
city under authority of Laws N. Y. 1881, c. 483, 
laying electric conductors in the public streets, 
may be revoked for nonexercise, where for many 
years after judicial decision as‘to the validity 
of the state legislation authorizing a compre- 
hensive scheme of subway construction the 
grantee made no attempt to build conduits or 
Place its wires under the city streets.—New 
York Electric Lines Co. v. Empire City Subway 
Co., 35 Sup. Ct. Rep. 72. 

53. Eminent Domain—Abutting Owner. — A 

railroad constructing an approach to a bridge 
for its own convenience held liable in damages 
to an abutting owner whose property, though 
not taken, was made less accessible.—Baltimore 
& O. R. Co. v. Kahl, Md., 92 Atl. 770. 
54, Measure of Damages.—On condemna- 
tion for a railroad right of way, the prospective 
uses which may be considered as a measure of 
value are restricted to those for which the land 
was naturally adapted or which would likelv 
arise.—Carolina & Y. R. R. Co. v. Armfield, N. 
C.. 3 & BB. 60s. 

55. Equity—Newly Discovered Evidence.— 
Speculative purchasers of land knowing of a 
decision adverse to title, where their deed ex- 
pressly excepted such land in dispute if the title 
was not recovered in future proceedings, may 
not maintain a bill of review for newly discov- 
ered evidence against a purchaser from the pre- 
vailing party in good faith and for value, after 
affirmance by the appellate court.—Hopkins v. 
Hebard, 35 Sup. Ct. Rep. 26. 





56. Extradition—Evidence.—The motive in- 
ducing departure from demanding state of a 
person accused of having successfully conspired 
to escape from a hospital for insane criminals 
is immaterial in an interstate extradition pro- 
ceeding if the conspiracy oharged constituted a 
crime.—Drew v. Thaw, 35 Sup. Ct. Rep. 137. 


57. Feod—Inspection Laws.—Meat inspection 
provisions of Act June 30, 1906, cannot be con- 
strued as relating only to those engaged in the 
business of preparing meats for transportation, 
and the carrying or assisting in the carrying of 
such meats in interstate transportation.— 
United States v. Lewis, 35 Sup. Ct. Rep. 44. 

58. Fraudulent Conveyances—tIntervention. 
—Where a conveyance is vacated for fraud 
against creditors, complainants cannot be sub- 
rogated to the place of an excluded intervener 
and take the share he would have been en- 
titled to had his claim been sustained, against 
the right of another intervener, whose claim 
was sustained, to be paid in full—J. L. Smath- 
ers & Co. v. Toxaway Hotel Co., N. C., 83 S. E. 
844. 

59. Frauds, Statute of—Authority of Agent. 
—A written contract to convey land, signed by 
an agent, is binding on the principal, though 
the agent’s authority be given by parol.—Flowe 
v. Hartwick, N. €., 83 S. E. 841. 

60. Habeas Corpus—Extradition.—The inter- 
state extradition of a person charged with hav- 
ing successfully conspired to escape from a 
hospital for insane criminals will not be inter- 
fered with by habeas corpus on the theory that 
if he was insane when he escaped he was not 
guilty of a crime, and if he was not insane he 
was entitled to a discharge.—Drew v. Thaw, 35 
Sup. Ct. Rep. 137. 

61. Highways—Automobiles.—The  disobedi- 
ence by a driver of an automobile of the law 
of the road held not alone proof of actionable 
negligence.—-Taylor v. Thomas, N. H., 92 Atl. 740. 

62. Hespitals—Respondeat Superior. — A 
charitable hospital, though not within the rule 
respondeat superior, is liable for injuries to pa- 
tients resulting from its negligence in select- 
ing proper servants and agents.—Hoke vy. Glenn, 
NY. C, 83 S. E. 807 

63. Indians—Alienation.—Extension of the 
laws of Arkansas in force in Indian Territory 
embraces all persons and estates in said terri- 
tory made by Act April 28, 1904, § 2, enabled 
an Indian in the Indian Territory to devise his 
alienable property alone by a will made under 
the laws of the state of Arkansas.—Taylor Vv. 
Parker, 35 Sup. Ct. Rep. 22. 

64. Allotment.—Lands allotted to an en- 
rolled Creek Indian who died intestate after re- 
ceiving his allotment were still “lands of the 
Creek Nation” within Supplemental Creek 
Agrecment June 30, 1902, § 6, providing that onlv 
citizens of the Creek Nation and their de- 
scendants shall inherit lands of the Creek Na- 
tion, and if there be none then the inheritance 
should go to non-citizen heirs.—Washington v. 
Miller, 35 Sup. Ct. Rep. 119. 

65.—Allotment.—A deed of a minor Chero- 
kee freedman, conveying allotted lands, is void, 
as they can be conveyed only by his guardian in 
a proceeding in the county court.—Reid v. Tay- 
lor, Okla., 144 Pac. 589. 

66. Contracts.—One who contracts to con- 
vey Indian lands not belonging to him, but al- 
lotted and patented to members of the Potta- 
watomie tribe, under Act Feb. 8, 1887, cannot 
in view of the restrictions on alienation made 
by section 5 of that act and Act Aug. 15, 1894, 
and Act May 31, 1900, § 7, be held bound by his 
contract so as to be liable for its breach.— 
Sage v. Hampe, 35 Sup. Ct. Rep. 94. 

67. Restrictions on Alienation.—Restric- 
tions on alienation by heirs of an Indian al- 
lottee under supplemental Creek agreement, 
June 30, 1902, $ 16, apply only to allottments 
to living citizens, and not to allotments on be- 
half of deceased persons under original agree- 
ment March 1, 1901, § 28, or of sections 7, 8 of 
the supplemental agreement.—Skelton v. Dill, 
35 Sup. Ct. Rep. 60 

68. Insurance—Estoppel. — Insurer, having 
uniformly accepted payment of premiums after 
maturitv and accepted notes for matured premi- 
ums due and unpaid at insured’s death, was 
estopped to insist on forfeiture in the absence 
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of previous notice of intention to do so.—Majes- 
tie Life Assurance Co. v. Tuttle, Ind., 107 N. E. 
99 


69. Forfeiture.—Provision in policy mak- 
ing loss, if any, payable to third party as its 
interest might appear, held not to charge in- 
surer with notice that its interest was that of 
a chattel mortgagee so as to prevent a for- 
feiture of the policy.—Woods v. Insurance Co. 
of State of Pennsylvania, Wash., 144 Pac. 650. 

70. Intoxicating Liquors—Election. — The 
term “majority,” as used in Proctor Act, § 7, 
providing that if a majority of the legal votes 
cast at a local option election shall favor prohi- 
bition, no licenses shall thereafter be granted, 
ete., did not mean majority of the electors tak- 
ing part in the election, but a majority of the 
legal votes cast.—Spickermon vy. Goddard, Ind., 
107 N. E. 2. 

71. Judgment—Domicile—Expenses of ad- 
ministration of a decedent’s estate allowed to 
executors by Massachusetts probate court in 
settling their accounts and turning their prop- 
erty over to trustees appointed under the will 
by the District of Columbia court in an equity 
cause, determining that the testator was last 
domiciled in that district, must be allowed to 
the trustees by the District of Columbia courts. 
—Magruder v. Drury, 35 Sup. Ct. Rep. 77. 

72. Life Estates—Ratification.—The execution 
of a deed intended to carry out a contract made 
by a life tenant on behalf of remaindermen, 
which deed was destroyed before delivered, does 
not ratify the contract.—Flowe v. Hartwick, N. 
C., 83 S. E. 841. 

73. Limitation of Actions—Principal and 
Agent.—-One-year limitation prescribed by Porto 
Rico Civil Code 1902, § 1869, on obligations aris- 
ing from fault or negligence mentioned in sec- 
tion 1803, governs an action under section 1804 
against a principal as to acts of representatives 
by which owner of realty seeks to recover from 
the government of Porto Rico damages sustain- 
ed by him through deprivation of his right to 
enjoy property by unauthorized registry of the 
land by authorities in the name of the people of 
Porto Rico whereby his tenants refused to pay 
rent.—People of Porto Rico v. Emmanuel, 35 
Sup. Ct. Rep. 33. 

74. Master and Servant—Look-Out.—Rail- 
road company held liable under federal Em- 
ployers’ Liability Act of April 22, 1908, amend- 
ed by Act April 5, 1910, if, by keeping a look- 
out and exercising reasonable diligence, the 
position of a brakeman, sleeping beside the 
track, could have been discovered in time to 
avoid injuring him.—Gray v. Southern R. Co., 
N. C., 83 S. E. 849. 

75. Non-Delegable Duty.—Where a _ ser- 
vant, having the duty to exercise reasonable 
diligence to provide a reasonably safe place in 
which to work, is negligent, his negligence is 
the negligence of the master.—Rock Island Coal 
Mining Co. v. Davis, Okla., 144 Pac. 600. 

76. Mines and Minerals—Use and Occupation. 
—A lessor’s long acquiescence in a lessee’s oc- 
cupation of more surface than was granted by 
a coal lease, without demand for rental there- 
for, held not to prevent the lessor from recov- 
ering for the use and occupation of the addi- 
tional surface occupied by the lessee.—Hodgdon 
v. Lehigh & Wilkes-Barre Co., Pa., 92 Atl. 752. 

77. Municipal Corporations—Assessments.— 
Purchasers of realty, after damages for the part 
taken in widening of a street have been fixed 
by judgment, take the property subject to the 
same liability as the original owners to an as- 
sessment for the benefits from_such improve- 
ments.—Willoughby v. City of Chicago, 35 Sup. 
Ct. Rep. 23. 

78. Civil Service Commission.—Relator, a 
volunteer fireman, held entitled, under Civil 
Service Law, § 22, and rule 19, of the municipal 
civil service commission, to appointment as a 
laborer, though some of the positions of labor- 
ers in that department of the city of New York 
in which he was employed were abolished, where 
at the same time new positions were created.— 
People ex rel. Davison v. Williams, N. Y., 107 
N. E. 49. 

79.-——Consequential Damages.—A_ munuicipal 
corporation, which by ordinance authorized .the 
construction of bridge approaches without tak- 
ing any of an adjacent owner’s property, is 
not liable in consequential damages for the 





change of grade.—Baltimore & O. R. Co. v. Kahl, 
Md., 92 Atl. 770. 

80. Legislative Body.—A municipality acts 
only through its assembled council as ongsoenes 
by a vote embodied in some definite form.— 
City of Moundsville v. Yost, W. Va., 83 S. E. 910. 


81. Revenue.—A city cannot apply the 
revenue provided for the current year to the 
satisfaction of obligations of a preceeding year 
while there are legal outstanding obligations 
for the current year.—State Bank of Miami v. 
City of Miami, Okla., 144 Pac. 597. 

82. Negligence—Common Law.—One who 
negligently sets fire and keeps it negligently is 
liable to an action at common law for injury 
its communication directly to another’s prop- 
erty, whether he might or might not have rea- 
sonably anticipated the particular manner and 
direction in which it was actually communi- 
cated.— White v. Sharpe, Mass., 107 N. E. 56. 

83.—Liability—One guilty of negligence is 
not to be held liable for all the actual conse- 
quences of his wrongful act, when they are such 
as no one with the fullest knowledge of the 
circumstances would have considered likely to 
occur.—Hawkins v. Missouri Pac. Ry. Co., Mo., 
170 S. W. 459. 

84. Partnership—Defined.—To constitute a 
“partnership” there must be a sharing of profits 
as common and joint owners, and not merely as 
a measure of compensation to one for agreed 
services.—Tyler v. Teter, W. Va., 83 S. E. 906. 

85. Dissolution.—Where a partnership con- 
tracted to pay plaintiff one-third of the net 
profits made from the sale of a player-piano, it, 
by dissolving the firm, organizing a corpora- 
tion, and transferring its agency contract to 
the corporation without laintiff’s consent, 
could not terminate its liability under the con- 
tract.—Armstrong v. Henley, Mo., 170 S. W. 402. 

86. Perpetuities—Alienation.—A provision in 
a deed restraining alienation by the grantee 
during the lifetime of the grantor is not in- 
valid under Ky. St. § 2360, declaring void a 
provision restraining alienation for a longer 
time than a life or lives in being at the creation 
of the estate.—Pond Creek Coal Co. v. Runyon, 
Ky., 170 S. W. 501. 


87. Bequest.—A bequest of family pictures 
held invalid, as violating the rule against per- 
petuities, in so far as it was limited to de- 
scendants not in being at testator’s death and 21 
years and a fraction thereafter.—Wentworth v. 
Wentworth, N. H., 92 Atl. 733. 


88. Principal and Agent—Authority.—Where 


"a power of attorney authorized the execution of 


a note for $5,000 payable on or before one year 
after date, with interest at 6 per cent per an- 
num, the agent is not authorized to execute two 
notes amounting to $5,000 with interest payable 
semi-annually and containing a provision that 
on default the notes should become immediate- 
ce States v. Herron, Ore., 144 Pac. 


89. Publie Lands—Grant.—Grant of alternate 

sections of land through the Indian Territory 
in aid of railroads under Act July 25, 
9, did not attach to lands which by subsequent 
acts have been distributed in pone to the 
members of the Five Civilized Indian Tribes, or 
have been sold for their benefit.—Missouri, K. 
& T. R. Co., 35 Sup. Ct. Rep. 6. 

90. Quieting Title—Laches.—One in the ex- 
clusive possession: of land under claim of title 
is not chargeable with laches in not bringing 
suit to establish his right, so long as no 
superior title is asserted by another.—Clinch- 
field Coal Corporation v. Steinman, U. 8S. C. C. A., 
217 Fed. 875. 

91. Railroads — Nuisance. — Notwithstand- 
ing a railroad’s easement of way, an owner 
whose property in proximity thereto is subse- 
quently injured by its negligence, or its un- 
necessary creation of a nuisance, has an action 
for damages.—Carolina & Y. R. R. Co. v. Arm- 
field, N. C., 83 S. E. 809. 

92. Religious Societies—Property Right.— 
Where the salary of a priest depended on his 
rightful incumbency as a priest, it did not con- 
stitute a “property right’ such as could give 
the courts jurisdiction of mandamus to review 
the action of the church authorities in excom- 
municating him and depriving him of such sal- 
ary.—Hynes v. Lillis, Mo., 170 S. W. 396. 
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93. Searches and Seizures—Constitutionality. 
—A state law authorizing an inquiry into the 
condition of corporations doing business in the 
state, and requiring them to submit to an ex- 
amination in respect thereto, is not unconstitu- 
tional, as in violation of provisions protecting 
persons from unreasonable searches.—Standard 
Home Co. v. Davis, U. S. D. C., 217 Fed. 904. 

94. Shipping—Charter Party—A charter par- 
ty for the carriage of a cargo of grain “in 
shippers’ bags” to be loaded by the ship con- 
strued and held to place the cost of sewing the 
bags, which were filled on board, upon the char- 
terer.—Dampskibbelskabet Dannebrog v. Ran- 
dall, U. S. D. C., 217 Fed. 902. 

95. Street Railroads—Last Clear Chance.— 
Notwithstanding plaintiff's contributory negli- 
gence in being on a street car track without 
looking to see if a car was approaching, the 
company was liable, where its motorman had 
the last clear chance to avoid a collision and 
failed to do so.—Norman vy. Charlotte Electric 
Ry. Co., N. C., 83 S. EB. 835. 

96. Pedestrian.—Where a motorman makes 
no effort to stop or check the high speed of his 
ear, though he should see that several persons 
are crossing the track, he is guilty of negli- 
gence rendering the railway company: liable for 
the death of a pedestrian from being struck by 
the car.—Moore v. United Rys. Co. of St. Louis, 
Mo., 170 S. W. 386. 

97. Time—Publication.—Where an ordinance, 
authorizing the construction of a sewer, re- 
quired publication of an advertisement for bids 
for one week, publication for seven consecutive 
davs was required.—Williams v. Ettenson, Mo., 
170 S. W. 370. 

98. Terts—Action.—The buying of a lot 
which plaintiff contemplated buving, but for 
which he had never negotiated with the owner, 
which interfered with contracts that plaintiff 
had made and was about to make, held not to 
create a cause of action.—Debnam v. Simonson. 
Md., 92 Atl. 782. 

99. Trusts—Co-Trustee—Where a_ trustee 
permitted his co-trustee to invest the funds in 
a deed of trust, and the co-trustee, after re- 
ceiving the proceeds from the sale of such 
deed, went into bankruptcy, the trustee was 
liable to the cestui que trust for the amount 
of the loss.—Klatt v. Keuthan, Mo., 170 S. W. 
374. 

100. Evidence.—Where two parties pur- 
chase property, each paying part of the pur- 
chase money, and title is taken in the name of 
one, it is competent. in equity, as between the 
parties to show what the actual interests were. 
—Jones v. Dugan, Md., 92 Atl. 775. 

101.— —Surplus.—The distributive share of 
corporate assets received by trustees on liqui- 
dation of the corporation held to belong to the 
trust fund, though they include a surplus ac- 
cumulated by the company from earnigs used 
in promoting the business.—Wilberding v. Mill- 
er, Ohio, 106 N. E. 665. ‘ 

102. Vendor and Purchaser — Rescission. — 
After seller of a farm, to be paid for in part by 
the transfer of a note without recourse, had 
rescinded because the note was us"rious. the 
other party’s offer to pay cash in lieu of the 
note could not defeat her right to rescind.— 
Steltzer v. Compton, Iowa, 149 N. W. 243. 

103. Rescission.—Where a vendor contract- 
ed to sell lots on monthly installments and to 
make certain improvements’ as fast as 25 per 
cent of the money received would pay for them 
but failed to do so although the purchaser paid 
all the installments, the purchaser could re- 
scind and recover the money paid.—Laser Vv. 
Fowler, Ark., 170 S. W. 223. 

104. War—Military Rule.—Where a portion 
of the state is placed under military rule be- 
cause in insurrection, summary punishment of 
offenders cannot be justified on the ground that 
otherwise their trials would be long delayed.— 
Ex parte McDonald, Mont., 143 Pac. 947. 

105. Waters and Water Courses—W ater 
Rates.—The charter of the city of Benwood 
(Acts 1895, c. 63), authorizing it to erect, or 
authorize or prohibit the erection of water- 
works does not empower the city to fix water 
rates by a franchise or agreement beyond the 
control of the Legislature.—Citv of Benwood v. 
Public Service Commission, W. Va., 83 S. E. 295. 





106. Weapons—Unlawful Carrying.—Where 
defendant and two other boys were riding to- 
gether, and one boy handed defendant a pistol 
and told him to fire it, which defendant did, 
and thereafter immediately dropped the pistol, 
he was not guilty of unlawfully carrying a 
pistol—Guy v. State, Tex., 170 S. W. 303 


107. Wills — Advancement.— Under will re- 
quiring son of testatrix to pay so much of note 
due testatrix as was necessary to equalize the 
share of another son with his share, in view of 
an advancement to him, held that he was not re- 
quired to pay interest on the note accruing 
prior to the death of the testatrix.—Christman 
v. Christman’s Estate, Miss., 66 So. 285. 


108. Appeal and Error.—An appeal from an 
order dismissing a will contest held to author- 
ize review of an order denying contestant’s mo- 
tion to relieve her of her default in failing to 
issue citation within a year after probate of 
the will and codicil—In re Simmons’ Estate, 
Cal., 143 Pac. 697. 


109._——_Construction.—While courts will lay 
hold of slight expressions to avoid a construc- 
tion which excludes the issue of a deceased 
child from participating, there must be some- 
thing in the will to indicate that testator used 
the word “children” in an enlarged sense.— 
Barry v. Barry, 149 N. Y. Supp. 676. 


110. Construction.—Under a will giving a 
daughter a share of her father’s estate, which 
on her death without leaving issue was to go 
to her brothers and sisters then living, etce., 
held that the daughter took a fee, defeasible by 
her death without issue, so that there were no 
vested remainders and her children were not 
purchasers, and on her death leaving issue her 
deed passed a perfect title—Fox v. Van Fleet, 
Ky., 170 S. W. 185. 


111.——Deed.—A deed by husband and wife 
conveying in trust, effective upon the death of 
the husband, and with the right to revoke re- 
served, the property they might own at the 
death of the husband held testamentary in 
character and ineffective to create a trust.— 
Niccolls v. Niccolls, Cal., 143 Pac, 712. 


112. Life Estate-——Where testator devised 
all his property to his wife for her use and 
benefit during her life, and at her death the 
remainder to be divided between  testator’s 
three children named, the widow took a life 
estate. and not a fee.—In re Condon’s Estate, 
Iowa, 149 N. W. 264. 


113. Remaindermen.—Where a _ will dis- 
closes testator’s intent in respect to the nature 
of the estate or interest possessed by remainder- 
men, technical rules of construction need not 
be resorted to.—In re Packer’s Estate, Pa., 92 


114. Trust.—An agreement signed by all 
the beneficiaries under a testamentary trust, re- 
leasing all rights thereunder and discharging 
the trustees from all responsibility, authorized 
a decree at the instance of all parties inter- 
ested, terminating the trust, and a distribution 
bo the residue.—Dodge v. Dodge, Me., 92 Atl. 

115. Witnesses—Competency.—If a wife’s 
action against a phvsician for injuries due to 
her taking by mistake poisonous medicine con- 
tained in an unlabeled bottle procured from de- 
fendant by her husband for his own use, the 
husband, not being within the exception to 
Codes, § 606, could not testify that defendant 
failed to label the bottle.—Nicholson v. Patrick, 
Ky., 170 S. W. 20. 

116. Competency.—Under Pen. Code, 1913, 
8§ 1226, 1227, 1228, relating to the competency 
of witnesses, held, that an aged Indian woman 
laboring under none of the exceptions to com- 
petency, who said that she would tell no lie. 
was competent.—Fernandez v. State, Ariz., 144 
Pac. 640. 

117.—-Constitutionality.—A state law authoriz- 
ing an inquiry into the condition of corpora- 
tions doing business in the state, and requiring 
them to submit to an examination in respect 
thereto, is not unconstitutional, as in violation 
of provisions protecting persons from being 
compelled to be witnesses against themselves in 
any criminal case.—Standard Home Co. vv. 
Davis, U. S. D. C., 217 Fed. 904. 





